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Lawrence J. MacDonnell is an attorney and consultant in Boulder who recently retired as a 
professor of law at the University of Wyoming College of Law, where he taught water law, 
public land law and natural resources law. He is currently a Senior Fellow at the Getches-
Wilkinson Center at the University of Colorado. He was the first director of the Natural 
Resources Law Center at the University of Colorado School of Law, a position he held between 
1983 and 1994. Between 1995 and 2009 he worked as an attorney and consultant in Boulder, 
Colorado. His work focused primarily on water resources and on ways to make natural 
resource development more environmentally compatible. His publications include numerous 
books, law review articles, other journal articles and research reports. He has given over 250 
invited presentations. He is married with three daughters. 
 
 



7/22/2016

1

Larry MacDonnell, Senior Fellow
Getches-Wilkinson Center

7/28/2016
Wyoming Bar Association ENR 

Section Summit, Casper

 What rights do people have to use rivers and 
lakes?

 Under original American common law, rights 
of use depended on ownership/control of 
land riparian to surface water

 What are the rights of the public who don’t 
own riparian land?

7/28/2016
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Section Summit, Casper
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 The United States?

 The state?

 The owner of adjacent land?

 No one?

7/28/2016
Wyoming Bar Association ENR 

Section Summit, Casper

 Fee simple ownership

 Navigability for title

 Navigability for use

 Public trust

7/28/2016
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Section Summit, Casper
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 Ownership of the bed and banks of a river 
carries with it ownership of the land below 
and the space above

 Control of space above the bed include 
control of uses of overlying water while within 
the boundaries of the private land

7/28/2016
Wyoming Bar Association ENR 

Section Summit, Casper

 Owner of adjacent (riparian) land may be 
public or private; lands on opposite sides of 
stream likely to owned by different parties

 Title “owner” of the water flowing in stream is 
the state or the people of the state in the 
West

 Ownership of streambeds depends on 
whether stream is considered navigable 

7/28/2016
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Section Summit, Casper
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 Daniel Ball (1870): “Those rivers must be regarded 
as public navigable rivers in law which are navigable in 
fact. And they are navigable in fact when they are used, 
or are susceptible of being used, in their ordinary 
condition, as highways for commerce, over which trade 
and travel are or may be conducted in the customary 
modes of trade and travel on water.”

7/28/2016
Wyoming Bar Association ENR 

Section Summit, Casper

 Assures a public right of passage on 
navigable rivers even through private lands

 Means that the underlying bed is owned by 
the state, not the riparian landowner

 Provides basis for federal regulation under 
the Interstate Commerce Clause

7/28/2016
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Section Summit, Casper
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 Many states have found a common law basis 
for enabling public passage on streams that 
might not meet the federal navigability 
standard

 Generally, these focus on whether the stream 
has been used or can be used for public 
passage, not necessarily for commerce

 Use can include canoes, rafts, etc.
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Section Summit, Casper

 A common law doctrine providing authority for 
states to act as necessary to protect the public’s 
ability to enjoy passage by water and to fish

 Limitation on state disposition of bed that limit 
public uses

 Originally tied to protection of navigation, some 
states have extended its reach to other uses of 
rivers and lakes, including recreational and 
ecological values

7/28/2016
Wyoming Bar Association ENR 

Section Summit, Casper
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 Day v. Armstrong: owner of land along the N. 
Platte River fenced the river, preventing 
recreational passage

 Wyo. S. Ct.: 
◦ N. Platte is nonnavigable under federal test so 

landowner owned the bed and banks.
◦ Public “owned” the flowing water
◦ Small craft can float river in this segment

7/28/2016
Wyoming Bar Association ENR 

Section Summit, Casper

1. States control their waters and can establish 
rules for their use, including whether they 
are navigable

2. Private ownership of beds does not prevent 
state control of use of flowing water

3. State ownership of water held in trust for 
people

4. State impliedly holds easement through 
private lands enabling passage of water

7/28/2016
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Section Summit, Casper
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 Water available for uses by public; if they can 
float craft, they may be used for this purpose

 “When so floating craft, as a necessary incident to 
that use, the bed or channel of the waters may be 
unavoidably scraped or touched by the 
grounding of craft. Even a right to disembark and 
pull, push or carry over shoals, riffles and rapids 
accompanies this right of flotation as a necessary 
incident to the full enjoyment of the public’s 
easement. “

7/28/2016
Wyoming Bar Association ENR 

Section Summit, Casper

 “where the use of the bed or channel is more 
than incidental to the right of floating use of the 
waters, and the primary use is of the bed or 
channel rather than the floating use of the 
waters, such wading or walking is a trespass 
upon lands belonging to a riparian owner and is 
unlawful.”

 “It is also the right of the public while so lawfully 
floating in the State’s waters to lawfully hunt or 
fish or do any and all other things which are not 
otherwise made unlawful.”

7/28/2016
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Section Summit, Casper
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 Earlier case law allowed public use of beds of 
navigable-for-title streams between high and 
low water marks

 Montana Coalition for Stream Access v. 
Curran (1984): involved the Dearborn River, 
determined to be a navigable for title river

7/28/2016
Wyoming Bar Association ENR 

Section Summit, Casper

“the question is whether the waters owned by the State 
under the Constitution are susceptible to recreational use by 
the public”

“capability of use of the waters for recreational 
purposes determines their availability for recreational use by 
the public”

“Streambed ownership by a private party is irrelevant.”

“In sum, we hold that, under the public trust doctrine 
and the 1972 Montana Constitution, any surface waters that 
are capable of recreational use may be so used by the public 
without regard to streambed ownership or navigability for 
nonrecreational purposes.”
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Section Summit, Casper
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 Clarified that the holding in Curran applied to all 
streams, whether navigable under federal 
standard or not

 public use based on public ownership of waters 
and ability to be used for recreation

 Ownership of underlying bed irrelevant

 Riparian landowners cannot prevent use

 Users cannot use private land to access stream

7/28/2016
Wyoming Bar Association ENR 

Section Summit, Casper

 “The public has the right to use the waters 
and the bed and banks up to the ordinary 
high water mark. Curran, supra. Further, as 
we held in Curran, in case of barriers, the 
public is allowed to portage around such 
barriers in the least intrusive manner 
possible, avoiding damage to the adjacent 
owner’s property and his rights.”
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Section Summit, Casper
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 Rafters convicted of 3rd degree criminal trespass 
for floating through ranch without permission of 
landowner

 Parties stipulated that the river segment was 
nonnavigable for title, so bed private

 Court rejected public right to use public water

 Applied the ad coelum doctrine to rule that 
landowner controlled the space above his land, 
including that with water

7/28/2016
Wyoming Bar Association ENR 

Section Summit, Casper

 “the ownership of the bed of a non-navigable 
stream vests in the owner the exclusive right of 
control of everything above the stream bed, 
subject only to constitutional and statutory 
limitations, restrictions and regulations.”

 “It follows that whoever “breaks the close” 
intrudes upon the space above the surface of the 
land without the permission of the owner, 
whether it be for fishing or for other recreational 
purposes, such as floating, as in this case, 
commits a trespass.”
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Section Summit, Casper
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 1983 AG opinion: criminal trespass statute 
only prohibits touching private bed and 
banks; does not preclude floating without 
touching

 No successful legislation

 Litigation applying civil trespass law settled

7/28/2016
Wyoming Bar Association ENR 

Section Summit, Casper

 Need to get to a stream using public access

 Right to float in all three states

 Ok to touch bottom incidentally in Wyoming 
and Montana

 Ok to fish while floating in Wyoming and 
Montana

7/28/2016
Wyoming Bar Association ENR 

Section Summit, Casper
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Jason Anthony Robison is an Assistant Professor at the University of Wyoming (UW) College of 
Law. He teaches courses in water law and policy, international environmental and natural 
resources law and federal courts. Professor Robison joined the UW faculty in fall 2014 after 
completing his S.J.D. at Harvard Law School. His scholarship focuses mainly on intersovereign 
relations over water resources, particularly relations among federal, state and tribal sovereigns 
within the American West. Most of Professor Robison’s recent writing, including his S.J.D. 
dissertation, addresses the elaborate legal framework governing the Colorado River system 
(the “Law of the River”). Professor Robison chaired the organizing committee for the Big Horn 
General Stream Adjudication Symposium held in September 2014 on the Wind River Indian 
Reservation. He also served as lead organizer for an Indigenous Water Justice Symposium 
convened this year at the University of Colorado Law School. Before joining the UW faculty, 
Professor Robison held various law and policy positions with the Oregon Department of 
Justice, Oregon Supreme Court, Harvard Emmett Environmental Law and Policy Clinic, Harvard 
Water Security Initiative, Harvard Kennedy School of Government, and Colorado River 
Governance Initiative at CU Law School. 
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Jason Anthony Robison
Associate Professor, UW College of Law

Wyoming State Bar ENR Section Summit
Casper, WY

July 28, 2016

The Life and Times of the Yellowstone River 
Compact:  Montana v. Wyoming and Beyond

Thomas Moran, Grand Canyon of the Yellowstone U.S. Supreme Court

Wyoming’s Water Compacts

Yellowstone River Compact

Roadmap

Montana v. Wyoming & Beyond
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Wyoming’s Water Compacts

Yellowstone River Compact

Roadmap

Montana v. Wyoming & Beyond

Art. I, § 10, para. 3
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Source: Matthew Carey (1814)
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Source: Colorado State University

Laramie River, WY
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Justice Willis Van Devanter, Author of Wyoming v. Colorado (1922)

U.S. Supreme Court (1922)
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Source:  Bureau of Reclamation

Colorado River Commission
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Signing of Colorado River Compact (Nov. 24, 1922)

Source: Pacific Institute
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Wyoming’s Water Compacts

Yellowstone River Compact

Roadmap

Montana v. Wyoming & Beyond
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Montana Representative Wesley A. D’Ewart (1945-1955)
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Compact Formation

Yellowstone Falls

Phase One:  Jan. 1932-Jan. 1936

Phase Two:  Feb. 1936-June 1943

Phase Three:  March 1943-June 1947

Phase Four:  Feb. 1949-Oct. 1951
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Wyoming’s Water Compacts

Yellowstone River Compact

Roadmap

Montana v. Wyoming & Beyond
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Art. III, § 2
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Chronology

• Jan. 31, 2007:  Montana’s Bill of Complaint.

• Feb. 10, 2010:  Special Master’s First Interim Report.

• May 2, 2011: Montana v. Wyoming, 563 U.S. 368 (2011).

• Dec. 29, 2014:  Special Master’s Second Interim Report.

• March 21, 2016:  Montana v. Wyoming, 136 S. Ct. 1034 (2016).
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Special Master Barton (“Buzz”) Thompson

Overview
• Article V(A) Protection for 

MT’s Pre-1950 Water Rights.

• Article V(A) and Intrastate 
Remedy Obligation of MT.

• Article V(A) Inclusion of 
Tributary Groundwater. 
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Justice Clarence Thomas
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Special Master Barton (“Buzz”) ThompsonFederal District Court, Billings, MT
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Overview
• MT Notice Requirement

• MT Pre-1950 Shortages

• WY Post-1950 Diversions / 
Storage and Impacts

• MT Intrastate Remedy

• MT Individualized Harm
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U.S. Supreme Court
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Remedies Phase

March 28, 2016:  Status Conference.

April 25, 2016:  Joint Memorandum.

April 27, 2016:  Case Mgmt. Order No. 17.

July 27, 2016:  Summary Judgment Hearing.

Note:  Interspersed Settlement Efforts.
Special Master Barton (“Buzz”) Thompson
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Thank You!

Tongue River 
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Denver, CO 80202 
Phone: (303) 892-7367 
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Rob Mathes is a partner in the Natural Resources Department of Davis Graham & Stubbs LLP, 
where his practice focuses on public land law including environmental compliance and federal 
land use and planning. Mr. Mathes has considerable experience before the Interior Board of 
Land Appeals as well as land management and other regulatory agencies associated with 
natural resource development at both the state and federal levels. Additionally, he has 
significant litigation experience in both the state and federal courts. Mr. Mathes has authored 
articles on federal land withdrawals under the Federal Land Policy and Management Act and 
surface use stipulations on federal oil and gas leases.  
 
Prior to joining DGS, Mr. Mathes was a shareholder with a boutique law firm in Denver, 
Colorado. He earned his J.D. from the University of Wyoming College of Law, where he served 
as editor-in-chief of the Land and Water Law Review. Upon graduation from law school, Mr. 
Mathes worked as a law clerk to U.S. Magistrate Judge William C. Beaman in Cheyenne, 
Wyoming. Mr. Mathes is actively involved with the Rocky Mountain Mineral Law Foundation 
and teaches at the biennial Federal Oil and Gas Leasing Short Course, is the Chair of the 
Special Institute Committee, reports on federal oil and gas issues for the Foundation’s Mineral 
Law Newsletter and served as the Public Lands Chair for the 56th Annual Rocky Mountain 
Mineral Law Institute. Mr. Mathes is also a member of the University of Wyoming College of 
Arts & Sciences Board of Visitors. 
 

Eric Waeckerlin 
Davis Graham & Stubbs LLP 
1550 17th Street, Suite 500 

Denver, CO 80202 
Phone: (303) 892-7367 

eric.waeckerlin@dgslaw.com 
 

Eric Waeckerlin is a partner in the Natural Resources, Environmental Law, Energy and 
Cleantech & Climate Law Groups of Davis Graham & Stubbs LLP. Mr. Waeckerlin counsels 
clients throughout the country on a number of complex environmental matters under the 
Clean Air Act, the Clean Water Act, CERCLA, NEPA, RCRA, and the Safe Drinking Water Act, as 
well as their state equivalents. Mr. Waeckerlin’s experience includes environmental risk 
management counseling for numerous industries undergoing internal audits and government 
investigations and he frequently counsels clients concerning environmental liabilities for a 
wide range of transactional matters. He has represented clients in major federal and state 
rulemakings, national litigation before the D.C. Circuit Court of Appeals, and a variety of 
regulatory and enforcement matters before the Environmental Protection Agency and state 
administrative agencies. 
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UP FOR DISCUSSION

 Introduction: How did we get here?
 BLM’s legal authority to regulate air quality
 Major components of the proposed rule
 Initial thoughts and concerns with the 

proposed rule
 Q&A
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PROPOSED RULE

 81 Fed. Reg. 6,616 (February 8, 2016) 
proposes to:
– Replace NTL-4a, which addresses venting, flaring, 

and royalty-free use of production
– Revise 43 C.F.R. part 3160 (APDs)
– Add new 43 C.F.R. parts 3178 (royalty-free uses) 

and 3179 (waste prevention/air quality controls)

Davis Graham & Stubbs LLP
DGSLAW.COM 4

NTL-4A (EST. 1980)

 Defined “avoidably” and “unavoidably” lost 
 Allowed royalty-free flaring for initial 

production tests for 30 days or 50 MMcf
 Defined “beneficial purposes” of oil and gas 

that do not incur royalty
 Required case-by-case approvals
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GAO (RELEASED NOVEMBER 2010)

Davis Graham & Stubbs LLP
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ONRR DATA (2009-2014)

 Federal and Indian onshore lessees and 
operators lost 375 billion cubic feet of natural 
gas 2009-2014 (see 81 Fed. Reg. at 6,616).
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OBAMA’S CLIMATE ACTION PLAN (MARCH 2014)

 “Targeted strategy” to 
cut methane 
emissions from “key 
sources”:
– Landfills
– Coal mines
– Agriculture
– Oil and gas

Davis Graham & Stubbs LLP
DGSLAW.COM 8

EPA WHITE PAPERS (APRIL 2014)

 Compressors
 Completions
 Leaks
 Liquids unloading
 Pneumatic devices

 EPA releases five 
technical white papers 
for external peer review 
on “potentially 
significant sources of 
emissions in the oil and 
gas sector” in response 
to President Obama’s 
Climate Action Plan.
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ATTENTION TURNS TO FLARING IN NORTH DAKOTA

Davis Graham & Stubbs LLP
DGSLAW.COM 10

EPA . . . NOW BLM

February 2016

September 2015
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BLM’S STATUTORY AUTHORITY

Davis Graham & Stubbs LLP
DGSLAW.COM 12

BLM’S STATUTORY AUTHORITY

 No direct statutory authority to require air pollution 
controls (technological- or performance-based)

 BLM air quality-related authority is limited
– BLM authorized activities must comply with NAAQS
– Coordinate with EPA on major source permitting
– Emissions inventories/monitoring/modeling 
– Address air quality through the NEPA process 
– Transportation conformity analysis w/in NAAs

 Relying on MLA and FLPMA authority
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ROADMAP OF THE PROPOSED RULE

1. Establishing flaring limits
2. Defining “avoidable” vs. “unavoidable” loss
3. “Waste prevention” through air quality 

requirements
4. Defining royalty-free uses
5. Adjustment to royalty rate

Davis Graham & Stubbs LLP
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FLARING LIMITS

 7,200 mcf/month – one year after final rule
 3,600 mcf/month – two years after final rule
 1,800 mcf/month – three years after final rule
 Alternative limits available through sundry 

application
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“UNAVOIDABLY LOST” – 3179   

 Operator has not been negligent
 Operator complied with laws, regulations, lease terms, 

approved operating plan, or BLM written orders
 Oil or gas lost during certain operations identified in 

rule and cannot be recovered in the normal course of 
operations, where the operator has taken prudent and 
reasonable steps to avoid waste

 Produced gas flared or vented from well not connected 
to pipelines

Davis Graham & Stubbs LLP
DGSLAW.COM 16

“UNAVOIDABLY LOST” – 3179 

Well drilling Well completion
Initial production tests Subsequent well tests
Exploratory CBM dewatering Emergencies
Evaporation from storage vessels Downhole well maintenance
Liquids unloading Leaks
Releases from pneumatic controllers and 
pumps
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AIR QUALITY RELATED PROVISIONS – 3179 

 3179.6 – venting instead of flaring allowed in 
limited circumstances (emergencies, Quad O 
exempt, pneumatics)
 Potential “design” element embedded in 

definition of emergencies (3179.105)

Davis Graham & Stubbs LLP
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AIR QUALITY RELATED PROVISIONS – 3179

 3179.201/202 (pneumatic controllers/pumps)
– Replace with low-bleed within 1 year (limited 

exceptions, including if already s.t. EPA regulations)
 3179.203 (storage vessels)

– Same 6 tpy as Quad O/4 tpy take-off
– Must route all tank vapor gas to a flare or sales line
– Exception if costs cause operator to cease production 

and abandon significant recoverable reserves
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AIR QUALITY RELATED PROVISIONS – 3179

 3179.204 (liquids unloading)
– BMPs except where technically infeasible or unduly 

costly
– Prohibits purging of new wells (limited exceptions)
– If purging, must be present on-site or automated
– Extensive recordkeeping and reporting
– Watch for ambiguous standards – “unduly costly,” 

“practically necessary,” “maximize recovery” etc.

Davis Graham & Stubbs LLP
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AIR QUALITY RELATED PROVISIONS – 3179

 3179.301 et seq. (leak detection and repair)
Applicability Features

All equipment and equipment 
components at wellhead

Semi-annual

All facilities OGI/FLIR or other BLM-
approved method or program

All compressors Repair and follow-up 
inspection
Recordkeeping
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AIR QUALITY RELATED PROVISIONS – 3179

 Things to look for under LDAR
– “Equipment” broadly defined, includes storage tanks
– May comply w Quad Oa in lieu of BLM rule
– Step-up and step-down is problematic
– No modified LDAR approach for stripper wells
– Cost/benefit only works through value of saved 

methane (based on SCM)

Davis Graham & Stubbs LLP
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STATE AND TRIBAL VARIANCES - 3179

 Can be granted by State Director
 BLM determines if the state or tribal rule 

meets or exceeds these rules
 Not subject to appeal
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ROYALTY-FREE USE OF PRODUCTION - 3178

 Royalty is not due on oil or gas produced from 
a lease, CA, or unit PA and is used for 
operations and production on the same lease, 
CA, or unit PA without being removed from 
the lease, CA, or unit PA 
 BLM distinguishes between uses that require 

BLM’s prior written approval

Davis Graham & Stubbs LLP
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ROYALTY-FREE USE OF PRODUCTION – 3178 
On Lease Uses that Do Not Require BLM’s Approval

Use of fuel to power artificial lift equipment

Use of fuel to power enhanced recovery equipment

Use of fuel to power drilling rigs

Use of gas to actuate pneumatic controllers or operate pneumatic pumps at 
production facilities
Use of fuel to heat, separate, or dehydrate production

Use of fuel to compress gas to place it in marketable condition

Hot oil treatment
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ROYALTY-FREE USE OF PRODUCTION – 3178 

On Lease Uses that Require BLM’s Approval

Using oil as a circulating medium in drilling operations

Injecting gas to increase recovery of oil or gas

Using oil or gas removed from the pipeline at a local downstream of the 
approved facility measuring point when both removal and use occur on the 
lease, unit, or CA

Using produced gas for operations after gas is returned from off-site treatment 
or proceeding to address a physical characteristic of the gas

Davis Graham & Stubbs LLP
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ROYALTY-FREE USE OF PRODUCTION – 3178 

 Off lease uses that do not require BLM’s approval:
– Well is directionally drilled, wellhead not located on 

lease, unit or CA but produced oil or gas is used on the 
same well pad for that well

– Oil and gas piped between non-contiguous areas of 
lease, unit, or CA for use without oil or gas being 
added to or removed from the pipeline
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ROYALTY-FREE USE OF PRODUCTION – 3178 

 Off lease use that requires BLM’s approval:
– Equipment or facility is located off lease, unit, or 

CA for engineering, economic, resource-
protection, or physical accessibility reasons and 
the operations are upstream of the FMP

Davis Graham & Stubbs LLP
DGSLAW.COM 28

ROYALTY RATE – 3103 

 Royalty rate for competitive leases fixed at 12.5%
 Advanced Notice of Proposed Rulemaking 

published April 2014
 “Base” royalty would be “not less than” 12.5%
 BLM seeking comment on proposal of 4% 

fluctuating increase depending on flaring levels
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APD SUBMISSIONS – 3160 

 Anticipated gas production – decline curve
 Map of existing infrastructure
 Processing plants, regional tie-ins
 Current capacity/throughput

Davis Graham & Stubbs LLP
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CONSIDERATIONS

 Cost-benefit analysis needs scrutiny
 Clear jurisdictional issues 
 Existing state/EPA air programs – collaboration 

or carve out?
 Enforcement of air quality provisions
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CONSIDERATIONS

 Recent decision on BLM HF Rule
– “[T]he threshold issue before this Court is a Constitutional 

one—has Congress [] delegated its legal authority to the DOI to 
regulate hydraulic fracturing . . . Congress does not regulate in a 
vacuum.”

– “[C]hevron involved a challenge to an agency construction of a 
specific statutory provision where the agency had clearly been 
granted regulatory authority over the activity in question.”

– “If this Court were to accept [BLM’s] argument, there would be 
no limit to the scope or extent of Congressionally delegated 
authority BLM has, regardless of topic or subject matter.”

Davis Graham & Stubbs LLP
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COMPOUNDING REGULATORY EFFORTS

 Venting/flaring final rule expected soon
 BLM Planning Rule, 81 Fed. Reg. 9673 

(Feb. 25, 2016) – April 25, 2016
 FWS Mitigation Policy, 81 Fed. Reg. 12,380 

(Mar. 8, 2016) – May 9, 2016
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QUESTIONS?
Rob Mathes, Partner

303.892.7367
robert.mathes@dgslaw.com

Katie Schroder, Partner
303.892.7354

katie.schroder@dgslaw.com

Eric Waeckerlin, Partner
303.892.7350

eric.waeckerlin@dgslaw.com
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EPA’S RULE ON “WATERS OF THE U.S.” 
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July 28, 2016
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INITIAL CONSIDERATIONS

 The Scope Federal Jurisdiction Over “Waters of the 
United States” Affects Many CWA Sections, but 404 
is the Focus (wetlands etc.)

 CWA Section 404 is Highly Unique with Two Federal 
Agencies with Overlapping Jurisdiction (USACE and 
EPA)

 Long History of Confusion and Litigation Stemming 
from Unhelpful CWA Statutory Language
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2015 CLEAN WATER RULE

 New Rule Adds Substantial Details to Existing Vague 
Rules Defining “Waters of the U.S.” Regulated Under 
the CWA
– Published in the Federal Register on June 29, 2015
– Became Effective on August 28, 2015 (stayed in 13 

States by Late-August, Nationwide by Mid-October)
– Applies to all Later and Pending “Jurisdictional 

Determinations” of Regulated WOTUS

Davis Graham & Stubbs LLP
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GENERAL STRUCTURE OF CLEAN WATER RULE

Classifies Waters in Three General  Categories:
1. Waters that are Jurisdictional by Rule

– No Additional Site-Specific Review
2. Waters that are  Excluded by Rule

– No Additional Site-Specific Review
3. Waters That Require a Site-Specific “Significant 

Nexus” Analysis
– To Meet the Test by Justice Kennedy in Rapanos
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WATERS LISTED AS JURISDICTIONAL BY RULE

1. Traditional Navigable Waters
2. Interstate Waters 
3. Territorial Seas
4. Impoundments of Jurisdictional Waters
5. “Tributaries” (as Newly Defined)
6. “Adjacent” Waters (as Newly Defined)

“Tributaries” and “Adjacent” Waters Constituting WOTUS are Two 
of the Most Controversial Aspects of the New Rule

Davis Graham & Stubbs LLP
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WATERS LISTED AS EXCLUDED BY RULE

1. Groundwater (Never Previously Excluded by Rule)
2. Artificially Irrigated Areas
3. Artificial Lakes/Ponds in Dry Land
4. Water-Filled Depressions in Dry Land Related to Mining or Construction
5. Erosional Features (That are Not “Tributaries”)
6. Stormwater Control Features Created in Dry Land
7. Wastewater Recycling Structures in Dry Land
8. Prior Converted Cropland
9. Puddles!
10. Certain Ditches
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WATERS  REQUIRING  SITE-SPECIFIC SIGNIFICANT  NEXUS  
ANALYSIS

 Two Categories of Waters Requiring Significant Nexus Evaluation
 Waters Deemed “Similarly Situated” by Rule

– Must be Combined to Evaluate Aggregate Significant Nexus to Nearest 
Downstream Jurisdictional WOTUS

– Five Listed Waters Include:  Prairie Potholes, Western Vernal Pools (in 
California), Texas Coastal Prairie Wetlands, and East Coast Bays and 
Pocosins

– Aggregation Approach Strongly Opposed by Industry and Strongly 
Supported by Environmental Groups

– Likely Focus of Litigation

Davis Graham & Stubbs LLP
DGSLAW.COM 8

WATERS REQUIRING SITE-SPECIFIC SIGNIFICANT NEXUS 
ANALYSIS (CONTINUED)

 Second Category:  Waters Requiring Individual Analysis
– Waters Within 100-year Floodplain of WOTUS
– Waters Within 4,000 Feet of Ordinary High Water Mark (OHWM) of 

WOTUS
– Combine With Parameters for Determining “Adjacent” and 

“Neighboring” Waters to Create Complex Criteria
– Entire Water Is WOTUS If There is a Significant Nexus and Any Portion

is Located in 100-Year Floodplain or 4,000 Feet From OHWM
– But May Not Combine with Adjacent Waters to Determine Significant 

Nexus
– These Fixed Parameters Also Contested
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WATERS REQUIRING SITE-SPECIFIC 
SIGNIFICANT NEXUS ANALYSIS (CONTINUED)

Davis Graham & Stubbs LLP
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STATUS OF THE CLEAN WATER RULE LITIGATION

 In October, 6th Cir. Stayed Rule Nationwide (Without Deciding Whether it has 
Jurisdiction)
– Superseded the N.D. Stay of the Rule

 6th Cir. Ruled Appellate Courts Have Jurisdiction (Feb. 2016)
– Briefing Schedule Set (Administrative Record and Merits Briefing; Final Briefing not 

Done Until Feb. 2017)
 10th Cir. Appeal to Overturn N.D. Oklahoma Dismissal

– Briefing Schedule Set (July 1 Opening Briefs)
 11th Cir. Appeal Reviewing S.D. Ga. Dismissal of Challenge by 11 Southern States on 

Jurisdictional Grounds
– Asking the 11th Cir. To Rule That D. Cts. Should Hear The Case, Despite 6th Cir. 

Ruling
– Oral Argument Occurred July 8, 2016

 American Exploration & Mining Association (AEMA) Filed “Protective” Suit in U.S. Dist. 
Ct. (DC) on June 23, 2016
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LEGAL CHALLENGES

 USACE V. Hawkes (Decided May 31, 2016)
 Issue: Whether the USACE’s Decision on an Approved Jurisdictional Determination 

is Judicially Reviewable Under the Administrative Procedure Act (APA)
 8-0 USSC Decision
 The USACE’s Regulations (33 C.F.R. Sec. 320.1(a)(6)) Concede Final Agency Action; 

The Disagreement was the Nature of the Consequences That Flowed From the JD:
− Final “Affirmative” JD Removes The 5-year “Safe-harbor” Afforded By a Negative JD and 

Carries the Risk of Significant Criminal and Civil Penalties; and 
− There is no Adequate Remedy 

 Parties Need Not Await Enforcement Proceedings with Serious Criminal/Civil Penalties; and
 It is Not Adequate to Apply for a Permit and Seek Judicial Review of an Unfavorable Decision 

(Time Consuming and Expensive)

Davis Graham & Stubbs LLP
DGSLAW.COM 12

KEY TAKEAWAYS

 USACE 2008 Guidance Remains in Effect for 
Determining Jurisdictional WOTUS

 Clean Water Rule is Stayed Nationwide, with the 
Sixth Circuit in the Lead

 The Rule Expands Jurisdiction, Particularly for 
Western Tributaries

 Can now Seek Judicial Review for Final 
Jurisdictional Determinations
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Emerging Issues in the Water 
Energy Nexus

Tara Righetti
Eric Waeckerlin

Wyoming ENR Section Summit

Getting Water? 

Or Getting Rid of It?
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What is Produced Water?
• Produced with 

hydrocarbons from the 
hydrocarbon reservoir

• Briny and non-potable
• Contains remaining 

hydrocarbons and other 
soluable minerals

• May be environmentally 
damaging

By-Product Water

• Water which has not been put to beneficial use, 
and which is a by-product of some non-water 
related economic activity and has been 
developed only as a result of such activity.
– regulated by WOGCC (disposal) and WDEQ (water 

quality relating to disposal)
• Production of CBM Water may be a beneficial use

– Obtain permit from state water engineer office to 
appropriate



7/26/2016

3

Surface Evaporation

• On split estates - Must 
acquire right of surface 
use from surface owner 
– Likely outside scope of 

implied easement 
• Requires a permit from 

state agency or BLM
• Potential issues related 

to air quality and 
migratory birds

Underground Injection
• Most popular method 

of disposal
• Cheaper than treatment
• Less threat of liability 

for mistakes than 
surface treatment

• Not always possible –
may be limited by 
availability of suitable 
injection reservoir
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Where does it go? 
– Pore space likely owned 

by surface owner
– Best practice is to have 

both a mineral lease and 
a surface use agreement 
expressly authorizing 
injection

– May not be able to 
contain injected fluids –
subsurface migration 

Permitting a Disposal Well

• Class II well – covers injection of oil and gas 
produced water

• Obtain UIC permit from EPA
– Must be into an exempt aquifer
– Water quality must be of poorer or equal quality to 

disposed produced water, or of such quality that there 
is no practical use thereof

– Demonstrate mechanical integrity prior to injection
• Drilling/Operation requires state permit
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Issues with Subsurface Disposal

• Migration of disposed water outside lease 
boundaries… ie. Subsurface Trespass

• If mechanical failure – may result in 
groundwater contamination

• Induced Seismicity – nuisance, negligence, 
strict liability, and trespass

Induced Seismicity

Regulation
• At least 8 states considering 

regulation
• Traffic Light System
• Evaluation of Seismic Risk 

during permitting
• Prohibition on certain zones 

or depths
• Likely to have challenges 

under NEPA

Litigation
• Negligence
• Strict Liability 
• Public Nuisance
• Emotional Distress
• Private Nuisance
• Trespass
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Treatment and Surface Discharge

• CWA controls surface 
discharges into waters 
of the US

• Must not violate 
applicable water quality 
standards or be 
detrimental to 
downstream users

• NPDES or 404 program

Treatment and Beneficial Use
• The Federal “Livestock 

Loophole”
– RCRA exempts produced 

water is exempted as a 
“special waste” under land 
disposal rules
• Can be disposed of on land 

and used as livestock water
– EPA prohibits water based 

disposal of chemicals in 
produced water, but allows 
use for agriculture and 
wildlife west of the 98th

meridian
• Irrigation
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Ownership of Treated Wastewater
• Mineral Deed does not grant ownership to water 

in reservoir
– Use as necessary to production is okay, but doesn’t 

convey ownership
– The fact that an unrelated activity improves 

economics of production is not enough
– Like Pore Space, Gravel, or early days of CBM

• Can be used in drilling or other operations – If, it 
is both produced and used on same track

• Storage for later commercial use would not be 
permitted as part of implied easement

Issues with Treatment for Beneficial 
Use

• Treatment to commercial use standards is more 
expensive than disposal – and thus is unlikely 
where other options for disposal exist without a 
benefit to the producer

• Not clear whether non-CBM water can be 
appropriated under Wyoming rule, or whether 
such appropriation would yield an adjudicated 
water right, and, if so, to whom

• In Colorado, “developed water” may be free from 
the call of the river and subject to appropriation
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Questions?

Tara Righetti
SER Assistant Professor of Law

University of Wyoming
trighett@uwyo.edu

307-766-2087
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