Wyoming Judges’ Benchbook
Name: Judge John Fenn
Court: District Court
Judicial District:

4th Judicial District

SCHEDULING CONFERENCES
Q.

A.

Q.
A.

Q.
A.

How are scheduling conferences set and used in your court? Are they conducted by you? When
done by telephone, are the attorneys responsible for setting up a conference call or does your
office have enough lines to allow attorneys to call in? If yes, how many lines are available?
Scheduling conferences are set upon a request for a setting. They are conducted by the Judge. Parties can participate by
telephone. Conference calls requiring more than 2 lines need to be set up by the parties. If no scheduling conference is
requested, typically no settings will be made in civil cases. The request for a scheduling conference is critical in getting a
civil case set.

What do you expect from the attorney(s) at the scheduling conference?
Expected length of the trial. (This can even be included in the request so that staff can attempt to find adequate time on
the calendar in preparation for the scheduling conference.)
Whether compliance with W.R.C.P. Rule 26 initial disclosures has occurred.
Whether dispositive motions are expected.
Whether a pre-trial conference is necessary.
Scheduling of expert witness disclosure and IME.
General settlement prospects.

Do you use multiple scheduling conferences? Why?
Typically, multiple scheduling conferences are not used. The exception would be an continuance of the trial date which
may necessitate modification of pre-trial settings.
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Q.
A.

Q.

A.

Do you use court‐directed discovery conferences?
Typically, not. The parties are expected to comply with W.R.C.P. Rule 26 and related discovery rules.

What are your preferences regarding scheduling/discovery conference orders? Do you require
that specific things be included in such orders?
The Court typically issues the scheduling order. Parties are expected to carefully review the order and obtain clarification
if necessary.

PROTOCOL
Q.

What are your thoughts on courtroom protocol?

A.

Counsel are expected to comply with Uniform Rules for District Courts and the Rules of Professional Conduct for
Attorneys at Law.
Uniform Rule for District Courts Rules 904 and 905 are followed. Professional and formal conduct is required.

Q.

What things do lawyers do that are particularly helpful?

A.

Adequate preparation. Have exhibits marked and exchanged prior to trial or hearing. Professional conduct towards
opposing counsel and parties. In domestic cases, a property distribution list should be provided at the beginning of trial.
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Q.

What things do lawyers do that are not helpful?

A.

Lack of preparation.

MOTIONS PRACTICE
Q.

Do you require that submitted motions include a proposed order?

A.

For all motions in which a party seeks action by the Court a request for a setting or proposed order must accompany the
motion. Otherwise, the motion is simply filed by the Clerk of Court without notice to the Court.

Q.

Do you appreciate courtesy copies of briefs being delivered to your chambers prior to hearing
on a motion? If so, how early would you like them?

A.

This is not necessary unless it is a case being handled outside the Fourth Judicial District by Judge Fenn.

Q.

Do you schedule hearings on motions automatically upon receiving a request for setting, or do
you prefer or require that counsel call to schedule hearings?

A.

Hearings on motions are typically set with coordination of the Judicial Assistant.
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Q.

Under what circumstances do you decline to grant a request for oral argument?

A.

If the Rules of Civil Procedure do not require a hearing or if the pleadings/motion specifically indicate that a hearing is
not necessary. Generally, an oral argument is granted unless waived by all parties.

Q.

Do you prefer that counsel provide copies of the relevant cases prior to a hearing?

A.

If it is a reported case, this generally is not necessary.

Q.

Is there anything about the way you handle requests for temporary restraining orders and
preliminary injunctions that you think the bar should be aware of?

A.

Temporary restraining orders seek extraordinary relief. Adherence to W.R.C.P. Rule 65 with sufficient support and
security bonding is required.

FINAL PRETRIAL CONFERENCE
Q.
A.

In your view, what is the purpose of a final pretrial conference?
To address any final issues including motions in limine, advise counsel of specific jury selection practices, submission of
jury instructions such that the Court can begin review in advance of the trial, identify objections and ensure that the
parties are prepared for trial. W.R.C.P. Rule 26 (a)(3) should be followed. Identify any legal issues the parties seek to
have the Court prepared to address in advance of trial.
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Q.
A.

Q.

A.

Do you have a specific format for pretrial statements? If so, please provide a copy.
No specific format other than comply with W.R.C.P. Rule 26 and any requirements in the scheduling order.

What steps do you take, if any, before the final pretrial conference to encourage settlement of
the case? Do you require mediation?
Mediation is encouraged but not mandatory. Most scheduling conferences and orders set a deadline for request of
Court intervention pursuant to W.R.C.P. Rule 40.

JURY TRIAL PRACTICE
Jury Selection:
Q.
How is voir dire conducted in your courtroom?
A.

Each side is allowed to conduct voir dire to the entire panel. A seating chart is typically available to counsel in advance of
the trial. It is counsel's responsibility to coordinate obtaining the seating chart with the Clerk of Court. The applicable
statutory and rule provisions are followed. Challenges are typically addressed in chambers.

Q.

Do you allow or encourage the use of jury questionnaires?

A.

A simple questionnaire is sent to each juror by the clerk. This includes only a minimum of qualification questions.
In complex cases, case specific jury questionnaires may be considered. The parties should request questionnaires well in
advance such that adequate time in allowed for the Clerk of Court. In the past, case specific jury questionnaires have
rarely been necessary or used.
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Q.
A.

What is your due date for proposed jury questionnaires?
No specific due date is set as a standard. The Court relies on counsel to identify the potential need for jury
questionnaires sufficiently early in the case such that the Clerk of Court has ample opportunity to obtain the responses.

Q.

What do you prefer in regard to the length of the jury questionnaire?

A.

No specific length is preferred. The questionnaire should be tailored to the specifics of the case. Again, the use of
questionnaires have been rare.

Requested Jury Instructions:
Q.
When do you require requested jury instructions to be submitted?
A.

Q.

A.

At the pre-trial.

What form do you prefer requested jury instructions to take (e.g. do you prefer jury instructions
accompanied by supporting cases, etc.)?
An index of the proposed instructions along with citations to authorities is required. An electronic version in either Word
or Wordperfect format should be provided either via email, cd-rom or flash drive along with a hard copy.
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Q.

What is your view of the Wyoming Pattern Jury Instructions?

A.

The Wyoming Pattern Jury Instructions are relied upon routinely.

Q.

Do you have a set of stock jury instructions that you use?

A.

None other that those from the Wyoming Pattern Jury Instructions.

Q.

Do you prefer to receive an electronic copy of requested jury instructions?

A.

Yes, a hard copy and electronic version is required. Word or Wordperfect format.

Trial Procedures:
Q.
What is your preferred trial schedule (e.g. 9 to 5 with an hour for lunch, 8 to 2 with no lunch,
etc.)?
A.

Generally, the Court is available to address any specific issues outside the presence of the jury at 8:30 each morning and
a jury trial will begin at 9:00 am with a morning break, one hour lunch, afternoon break and recess at approximately 5:00
pm. Typically, a time management order is provided at the pre-trial and time allocated is tracked during the trial.
Counsel should plan their presentations accordingly.
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Q.

What are your preferences with respect to motions in limine and other trial related motions?

A.

Motions in limine should be submitted during the pre-trial memorandum process and addressed during the pre-trial
conference. Similarly, all forseeable motions or legal issues should be identified during the pre-trial memorandum and
conference process.

Q.

What are your preferences and/or procedures related to witness scheduling?

A.

The Court encourages counsel to cooperate with witness scheduling. As long as counsel agree, the Court typically does
not prevent the calling of witnesses "out of order". However, if counsel cannot agree, witnesses will be taken in the
order called by the respective party presenting evidence. Time used waiting for witnesses is allocated against the party
with respect to the time management order.

Q.

What are your preferences with respect to trial exhibits? Do you allow/require the use of exhibit
notebooks for the court and jurors?

A.

Plaintiff use numbers; Defendant use letters; unless otherwise agreed by counsel. Exhibit notebooks and juror
notebooks are encouraged when appropriate.

Q.

Do you find the use of computer‐assisted presentations (e.g. PowerPoint) effective and/or
useful?

A.

The Court has limited facilities for such presentations. Therefore, counsel must provide the necessary equipment.
Counsel must also allow opposing counsel to use overhead projectors or cameras or similar electronic presentation
equipment and counsel must coordinate a time to adequately allow opposing counsel time to learn to use such
equipment. Such presentations can be effective but are often overused. Murphy's Law always seems to appear at a
critical time. Therefore, counsel is encouraged to be very proficient with the technology being used.

Q.

Do you permit “speaking objections” in jury trials?

A.

No. An objection utilizing the appropriate rule of evidence or in a few words is all that is necessary. If further argument
is necessary, the Court will so indicate.
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BENCH TRIAL PRACTICE
Q.

A.

Q.

A.

What are the major differences in procedures in your courtroom between bench trials and jury
trials?
Motions in limine are typically not necessary. Speaking objections while not encouraged may be more appropriate in a
bench trial.

Do you appreciate or require trial briefs or proposed findings of fact and conclusions of law from
counsel? Do you prefer proposed findings of fact and conclusions of law be submitted before or
after trial or both?
Trial briefs are used to allow the Court to identify legal issues which may be raised during a trial. Accordingly, they
should be submitted sufficiently in advance such that they can be reviewed prior to trial. Proposed findings of fact and
conclusions of law are optional but can be helpful in some cases.

THOUGHTS ON EFFECTIVE ADVOCACY
Q.

What makes an effective advocate in jury arguments?

A.

Be prepared. Don't read your openings, examinations and closings. Use your time efficiently. I typically implement a
time management order and have found that it actually improves the presentations.

Q.

What makes an effective advocate in bench arguments?

A.

Short, concise and to the point.
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Q.

What are the most common mistakes made in argument?

A.

Repetitive arguments. Welcome questions from the Court and respond to them rather than evade them.

Q.

What are some techniques that do, or do not, work effectively in the examination of witnesses?

A.

Don't argue with witnesses. On cross frame your questions to be concise and close-ended. Don't immediately ask the
Court for assistance when witness runs on cross examination. Counsel is in charge during cross examination, don't give
that up by asking the Court to intervene too soon.

CRIMINAL MATTERS
Q.

How do you handle requests for continuance on pretrials, arraignments and trials?

A.

Generally, these are allowed provided appropriate waivers have been filed. The docket is full and busy. If a matter is
going to be resolved, do so as early as possible.

Q.

When may the issue of bail best be addressed in your courtroom?

A.

Generally at arraignments and by motion any other times.

Q.

What information do you want from counsel at the time of sentencing?

A.

Review the presentence investigation in detail with your respective client. Restitution figures, time served information.
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Q.

Are private pre‐sentence evaluations useful or encouraged?

A.

Generally, not.

Q.

Do you have any standard sentences the bar should be advised about (i.e. DUI sentencings,
acceptance of alcohol‐related reckless)?

A.

No.

SPECIAL ISSUES FOR DOMESTIC CASES
Q.

Are there any special issues that arise in your courtroom in domestic cases of which you would
like the bar to be aware?

A.

Guidance from the Court on temporary custody and support issues are provided by way of offer of proof. Each side has
an opportunity to present it's side through counsel for 15 to 20 minutes each. The Court will then provide temporary
guidance and order for the parties. A request for such a hearing needs to be made before one is set.

Q.

What do you want to have on temporary order issues?

A.

Please see above.
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Q.

Do you have a policy on child interviews with respect to custody?

A.

Counsel are encouraged to stipulate to interview of children in chambers when appropriate. Otherwise, the directives of
KES v. CAT, 107 P.3d 779 (Wyo. 2005) will be followed.

Q.

When do you require guardians ad litem? What do you expect from a guardian ad litem?

A.

If the parties request a GAL, then the Court may appoint one if it appears to be supported. The guardian ad litem is
expected to comply with the directives of the Wyoming Supreme Court opinions with respect to the role of a guardian ad
litem.

DISCOVERY PRACTICES
Q.

What is your approach to resolving discovery disputes?

A.

The rules of civil procedure should be followed.

Q.

What are your thoughts on imposing sanctions for discovery abuses?

A.

Please follow and adhere to W.R.C.P. Rule 37.

Q.

Are you generally available to solve problems that arise during a deposition?

A.

Generally not. Make a complete record and file an appropriate motion with the transcript.
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THOUGHTS ON COURTROOM PROTOCOL
Q.

Is lack of civility a recurring problem in your courtroom? What steps do you take to improve
civility in your courtroom?

A.

I don't see this as being much of an issue. Counsel and the parties are expected to adhere to appropriate decorum. The
Court will take into consideration antics and behavior of parties while in the courtroom when considering credibility of
witnesses and parties.

Q.

What do you expect of lawyers (and their staff) in your courtroom? Clients? Witnesses?

A.

Professional, courteous and well prepared.

Q.

Do you impose any limitations on courtroom movement (approaching witness, podium, etc.)?

A.

Please see Uniform Rules for District Courts Rule 801.

Q.

What kind of lawyer conduct is unacceptable to you in your courtroom?

A.

Late for hearings. Misrepresentation of the law or facts.
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OTHER MISCELLANEOUS ISSUES
Q.

What are your opinions regarding courtroom dress?

A.

Appropriate professional clothing is expected.

Q.

Do you allow children in your courtroom?

A.

As long as they are not disruptive, children are allowed. Any disruptive - even minor- is not allowed. This includes all
members of the public.

Q.

Do you allow cell phones in your courtroom?

A.

It must be turned off.

Q.

What, if anything, do you do to enforce promptness in your courtroom?

A.

I will not hesitate to impose appropriate sanctions for tardiness. The Court strives to promptly start hearings as schedule
out of respect of counsel, parties and the witnesses. Accordingly, all participants are excepted to be prepared and
prompt for all hearings.
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CLERK’S/ADMINISTRATIVE ASSISTANT’S COMMENTS
Q.

What do you expect of attorneys in their dealings with you?

A.

The Judicial Assistant attempts to coordinate settings with counsel. Understand that efforts are being made to assist the
efficient and timely handling of the docket. Refusal to cooperate in this process will result in the Judicial Assistant no
longer attempting coordination with a particular attorney and the settings will be made without input from that
particular attorney.

Q.

What do you expect of attorneys in regarding to scheduling hearings?

A.

A request for a hearing must be filed with a motion in order for the Judicial Assistant to be made aware of the need for a
hearing. Attorneys are expected to participate in good faith and with their best efforts with the Judicial Assistant in
coordinating and setting hearings.

Q.

What is your protocol for scheduling hearings?

A.

Please see above.

Q.

What can attorneys do to improve communications with you?

A.

Follow the rules governing civil litigation and the orders issued by the Court. Occasionally, it is apparent that an attorney
has not bothered to review their own file and the rules regarding a particular issue.

Q.

What would you like attorneys to keep in mind?

A.

The demands on the Court docket with criminal and juvenile matters continues to limit the time available for civil
matters. If a civil matter is set and settles, do so in sufficient time that other matters can be set for the time. Otherwise,
the time is lost and the civil docket is the one that suffers.
Be familiar with the applicable rules and statutory provisions.
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Q.

What size paper does your judge prefer or require for pleadings and briefs?

A.

Please see Uniform Rules for District Courts Rule 403 (8 1/2 x 11). Although, pleadings are often filed on legal sized
paper. The Court does not have a particular preference.
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