2016-2017 REVISIONS TO WCPJI
1.03

GENERAL INSTRUCTIONS BEFORE FINAL ARGUMENT


I will now read the last set of jury instructions to you; the instructions are the law you must apply.  It is your duty to follow the law as stated in all of the instructions and to apply the law to the facts as you find them from the evidence presented during the trial.


The attorneys may refer to the law in their closing arguments and it is entirely fitting they do so.  However, if there appears any difference between the law, as stated or implied by an attorney, and my instruction, you are to be governed by the instructions.  You may not be concerned with the wisdom of any rule of law; regardless of your opinion as to what the law ought to be, you must apply the law as instructed.


It is your responsibility to evaluate the evidence and determine the facts of this case.  In finding the facts, you must consider all of the evidence presented.  You may not assume, suppose, speculate, or otherwise guess to find a fact; however, you may draw reasonable inferences and conclusions from the evidence based upon your general knowledge, observations, and experience in the affairs of life.


The parties rely on each of you to exercise sincere and sound judgment in your deliberation.  You should not be governed by sentiment, conjecture, sympathy, passion, prejudice, public opinion, or public feeling for or against any party.  You must consider the evidence, apply the law as instructed, and reach a just verdict regardless of the consequences.


Your attitude as you begin deliberation is important.  It is not useful for any juror to announce a firm decision upon entering the jury room.  You should decide only after free and full discussion of the evidence and upon careful and thoughtful deliberation.


During deliberation, I would encourage each of you to state your position and explain your reasoning.  You should consider the position and reasoning offered by others.  In the course of discussions, do not hesitate to re-examine your views.  You do not have to change your mind because others disagree, but you should keep an open mind.


When it comes time to vote, do so according to your best judgment, applying the law as instructed to the facts.  Always keep in mind that you are not partisans or advocates, but jurors.  Your verdict must represent the considered judgment of each juror.  In order to return a verdict, it is necessary that each juror agree thereto.  Your verdict must be unanimous.


I have not intentionally emphasized any part of these instructions, even though I may have stated some of them in varying ways.  You are not to single out a certain instruction or part of an instruction and ignore the rest.  You must consider all the instructions as a whole and regard each in the light of all others.  The order in which the instructions are given has no significance.

When you retire to the jury room, you first will select one of your numbers to act as Jury Foreperson, who will preside over your deliberations and who will sign the verdict to which you agree.  When you have selected a Jury Foreperson, you will proceed to discuss the case and deliberate.  When you have reached your verdict, your Jury Foreperson should sign the Verdict Form and give it to the Bailiff.

If it becomes necessary during your deliberations to communicate with the Court, you may send a note, signed by your Presiding Juror or by one or more members of the jury, through the bailiff.  No member of the jury should ever attempt to communicate with the Court by any means other than a signed writing and the Court will never communicate with any member of the jury concerning the evidence, your opinions, or the deliberations other than in writing or orally here in open court.

Bear in mind also that you are never to reveal to any person – not even to the Court – how the jury stands, numerically or otherwise, on the question of whether or not the Plaintiff has sustained its burden of proof until after you have reached a unanimous verdict.

Use Note (2017):

Copies of the jury instructions should be provided to each juror at the beginning of the trial.

Authority:

· Carter v. State, 2016 WY 36, 369 P.3d 220 (Wyo. 2016).

1.06 (moved from 20.01, delete current 20.01)
THE PARTIES’ CONTENTIONS
I will summarize the parties [contentions] [claims].  These contentions are just that; they are not evidence, but a brief summary of what each party contends.

The Plaintiff contends that [describe].

The Defendant contends that [describe].

Use Note (2017):

The Committee offers no suggestion as to when a contentions instruction should be given but, rather, leaves that to the discretion of the trial judge and attorneys.

Authority:

· Garnick v. Teton Cty. Sch. Dist. No. 1, 2002 WY 18, ¶ 30, 39 P.3d 1034, 1048 (Wyo. 2002).

· Condict v. Whitehead, Zunker, Gage, Davidson & Shotwell, P.C., 743 P.2d 880, 883 (Wyo. 1987).

· TR v. Washakie Cty. Dep't of Pub. Assistance & Soc. Servs., 736 P.2d 712, 719 (Wyo. 1987).

· Short v. Spring Creek Ranch, Inc., 731 P.2d 1195, 1199 (Wyo. 1987).

· Langdon v. Baldwin-Lima-Hamilton Corp., 494 P.2d 537 (Wyo. 1972).

4.03

MEASURE OF DAMAGES – AGGRAVATION OF PRE-EXISTING CONDITION
A defendant’s liability is limited to those damages for which he actually is responsible.  In cases involving pre-existing conditions, the first question is whether damages can be apportioned between those that were pre-existing and those that were caused by the defendant.  If so, the defendant is liable only for that portion of the damage that he caused (i.e., the aggravation of the pre-existing condition or new injuries).  On the other hand, if the plaintiff can show that the defendant aggravated a pre-existing condition but the damages cannot be apportioned between those that were pre-existing and those that were caused by the defendant, the defendant is liable for the entire harm.

If you can apportion damages between those existing before this occurrence (preexisting) and those resulting from this occurrence, then you should award only those damages caused by this occurrence.

If you cannot apportion damages between this occurrence and the pre-existing condition, then you should award all damages incurred since this occurrence, including those for the pre-existing condition.

Use Note (2017):

Authority:

· Fetzer v. J.D. Dayley & Sons, Inc., 2004 WY 64, 91 P.3d 152 (Wyo. 2004).

· Frontier Refining, Inc. v. Payne, 2001 WY 49, 23 P.3d 38, (Wyo. 2001).
· Schaub v. Wilson, 969 P.2d 552 (Wyo. 1998).

· Bigley v. Craven, 769 P.2d 892 (Wyo. 1989).

· Hashimoto v. Marathon Pipe Line Co., 767 P.2d 158 (Wyo. 1989).

· 2 Stein on Personal Injury Damages Treatise § 11 (3d ed. 1997).

· Restatement (Second) of Torts § 433A (1974).

8.08

JOINT ENTERPRISE

A joint enterprise exists if these four elements are present:

1. an agreement, express or implied;

2. a common purpose;

3. a common [commercial or financial interest][profit motive]; and

4. an equal right to exercise control of the joint enterprise.

If a joint enterprise exists, all persons who are part of the joint enterprise are legally responsible for the [negligence][fault] of other persons acting within the course and scope of the joint enterprise.

Use Note (2017):

Authority:

· Popejoy v. Steinle, 820 P.2d 545 (Wyo. 1991) (“In order for a specific venture to be a joint enterprise, it must have been made pursuant to a search for material gain.”).
· Holliday v. Bannister, 741 P.2d 89 (Wyo. 1987).

· Endresen v. Allen, 574 P.2d 1219, 1226-27 (Wyo. 1978).

8.15

NEGLIGENT HIRING OF INDEPENDENT CONTRACTOR

An employer of an independent contractor is liable for the negligent hiring of an independent contractor if the following is established:
a. The employer of an independent contractor failed to exercise reasonable care to employ a competent and careful contractor.

i.
To do work which will involve a risk of physical harm unless it is skillfully and carefully done, or
ii. 
To perform any duty which the employer owes to third persons.

b. The independent contractor negligently caused the injury to a third party; and

c. The employer’s negligence in hiring the independent contractor was the proximate cause of injury to the third party.

Use Note (2017):

Authority:

· Basic Energy Services, L.P. v. Petroleum Resource Management, Corp., 2015 WY 22, 343 P.3d 783 (Wyo. 2015).
· Restatement (Second) of Torts § 411 (1965).
8.16 (add new instruction & renumber rest)
PERVASIVE CONTROL AND AFFIRMATIVE SAFETY DUTIES
As a general rule, one who entrusts work to an independent contractor is not obligated to control the work done by the independent contractor or protect the independent contractor’s employees from hazards which are part of the work.  But, if one who entrusts work to an independent contractor retains control of any part of the work, it is subject to liability for physical harm to others which is caused by its failure to exercise its control with reasonable care.  You must determine whether the Defendant retained control over any part of the work which caused injury to the Plaintiff.  If you find that the Defendant retained control over an aspect of work which caused the Plaintiff’s injuries and damages, then you are instructed that the Defendant owed a duty to the Plaintiff to exercise the degree of care which should reasonably be expected of the reasonable careful person under the same or similar circumstances.

Authority:

· Merit Energy Co., LLC v. Horr, 2016 WY 3, 366 P.3d 489 (Wyo. 2016).
· Restatement (Second) of Torts § 414.
8.17
CO-EMPLOYEE LIABILITY

A co-employee is liable for injuries to another employee only if the co-employee acts intentionally to cause physical harm or injury to the injured employee.  To act intentionally to cause physical harm or injury is to act with willful and wanton misconduct.  Willful and wanton misconduct is the intentional doing of an act, or an intentional failure to do an act, in reckless disregard of the consequences and under circumstances and conditions that a reasonable person would know, or have reason to know, that such conduct would, in a high degree of probability, result in harm to another.  In the context of co-employee liability, willful and wanton misconduct requires the co-employee to have:
a. Actual knowledge of the hazard or serious nature of the risk involved;
b. Responsibility for the injured employee’s safety and work conditions; and
c. Willful disregard of the need to act despite awareness of the high probability that serious injury or death may result.
Use Note (2017):
Authority:

· Hannifan v. American National Bank of Cheyenne, 2008 WY 65, 185 P.3d 679, 692, n.2 (Wyo. 2008).

· Bertagnolli v. Louderback, 2003 WY 50, 67 P.3d 627 (Wyo. 2003).

· Wyo. Stat. Ann. § 27-14-104(a).
14.06

INFORMED CONSENT
A physician is required to disclose only such risks that a reasonable practitioner of like training would have disclosed in the same or similar circumstances.

To prevail on a claim of failure to obtain informed consent, a plaintiff must prove that, with proper disclosure, a reasonable person in plaintiff’s position would have made a decision against the proposed treatment or procedure.

Use Note (2017)

The instruction on informed consent should be given in conjunction with 14.01 as to the elements of a medical malpractice claim.

Authority:

· Weber v. McCoy, 950 P.2d 548 (Wyo. 1997).

· Havens v. Hoffman, M.D., 902 P.2d 219 (Wyo. 1995).
· Roybal v. Bell, 778 P.2d 108 (Wyo. 1989) (objective test).

17.05

Constructive fraud - defined

Use Note (2017):

The Wyoming Supreme Court has not expressly adopted the theory of constructive fraud although it has discussed it in several cases.  The following instruction appears to be an accurate reflection of the theory of constructive fraud:

“Constructive fraud” exists when the Defendant’s conduct - including all acts, omissions, and concealments - breaches a legal or equitable duty, and results in damage to another.  Constructive fraud exists where such conduct, although not actually fraudulent, ought to be so treated when it has the same consequences and legal effects.

Authority:

· Erdelyi v. Lott, 2014 WY 48, ¶¶ 23, 43, 326 P.3d 165, 170, 177 (Wyo. 2014) (implicitly recognizing, but not explicitly authorizing, tort of constructive fraud while finding comparative fault instruction improper in constructive fraud case).
· In re Borton’s Estate, 393 P.2d 808, 812 (Wyo. 1964).

