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This is not the Covid-19 Benchbook

• This is a supplement to the Court’s 
Benchbook available on the State Bar 
website. 

• During the pandemic, please also refer to 
the Court’s Covid-19 orders and other 
outreach material available through the 
Wyoming Supreme Court website.



Introductions

Honorable Timothy C. Day
(and the longest tenured 
trumpeter in the Jackson 
Hole Community Band)

Molly Dearing
Judicial Assistant 

(and Secret Second 
Staff Attorney)

Maryt Fredrickson
Staff Attorney 

(and in-house yoga 
teacher/stress management 
coach/wellness enthusiast) 

Lance Oviatt
Court Reporter 

(and in-house tech guru)



Efficient filings go a long way in a busy court

• 353 new cases per year

• 410 active cases as of August 14, 2018

• Your case is the most important case to 
your client and to you, but it is one of 100s 
of active cases at any given time. 

• 10,002 documents filed in the last 12 
months

• Larger quantity and quality of civil litigation:
• Unique district court in Wyoming with a larger 

quantity of civil litigation than other courts and 
significantly more complicated civil matters 
than in other districts.



Courtesy Copies

• Rule 1: We don’t need them.

• Rule 2: Really, we don’t need them. 

• Rule 3: They are recycled upon delivery.

• Exception: If you are filing something 
just before a hearing, we likely did not 
read it electronically or it may not be 
capable of being uploaded for review. 
Uploading is quick but does take time.



Court Reporter Notice
U.R.D.C. 904

• It’s three days. Really.

• May be waived by the judge.

• Not all court reporters work at the 
courthouse. Sometimes court reporters are 
assigned to other courts. Do not assume 
they are always available.

• Not unusual to have a 1000 page backlog at 
any one time.



Court Interpreter Notice

• Please provide three days of notice.

• The official court interpreters are not part 
of Court staff. Schedules need to be 
coordinated with other offices.



Confidential Financial Affidavits

• Fill them out
• Completely
• Do not expect Court staff to determine 

your client’s deductions. If the deductions 
are to be considered, fill out those 
sections.

• Attachment of tax forms is not a substitute 
for filling out the affidavits. The affidavits 
are a summary. Summaries are more 
useful than pouring through several 
hundreds of pages of a tax filing, which 
counsel and the parties are more familiar 
with.



Child Support Calculations

• Net income in CFA should = net income 
in child support calculation.

• Show your math (net income, combined 
net income, proportionate shares, % of 
time children with each parent 
overnight). See Wyo. Stat. § 20-2-304.



Imputing Income

• Need to impute income at minimum 
wage?  $1,185.67 per month for 
custodial parent & $1,141.25 per month 
for non-custodial parent (as of Aug 
2018, update as needed). 

• Some counsel impute income by first 
subpoenaing payroll records from a 
non-responsive coparent’s employer, 
giving a more accurate financial picture.



Rule 801 Conferral

• Conferral is not pro forma.

• Conferral actually serves a purpose and often ends up
resulting in a stipulation which the Court can address
quickly.

• Make it a real conferral. Plan ahead. Wait until the next
day so you can get a response.

• “I spoke to counsel for ____ and counsel said ______.” vs.
a cursory mention that you left a voicemail or sent an
email.

• Leaving a voicemail or email the hour before you file
something is not a meaningful conferral.

• Adding a day to confer can save your client 3 weeks or
more.

• Conferral requirement – “Attorneys shall confer with opposing counsel and shall
endeavor in good faith to resolve disputes before seeking the Court’s
intervention. This requirement applies to the filing of motions generally, ….”



A Response Brief Is Not an Answer
• Oddly common, even among experienced counsel. Not helpful.

DEFENDANT’S MOTION FOR COURT 
TO DO SOMETHING

Defendant hereby moves the Court to 
do something. 

1. In this filing, the sentences read like 
prose.

2. The sentences in the motion tell the 
background, then cite legal authority, 
then explain why the party thinks they 
are entitled to whatever it is they are 
moving the Court for. 

3. This type of filing likely makes sense. 

PLAINTIFF’S RESPONSE TO 
DEFENDANT’S MOTION 

Plaintiff hereby responds to 
Defendant’s Motion for the Court to Do 
Something. 

1. Plaintiff admits the statements in    
Paragraphs 1, 2, and 3.

2. Plaintiff denies the allegation in 
Paragraph 4. 

3. Plaintiff admits the first sentence in 
Paragraph 5 but denies the other 
sentences in that paragraph.

Please don’t do this.

DEFENDANT’S REPLY
Defendant provides the following reply 
in response to its Motion for the Court 
to Do Something. 

1. In response to Paragraph 8, 9, and 
10 of Plaintiff’s response brief, 
Defendant argues that . . . . . 

Please don’t do this.



Tech Needs
• We are a tech savvy court and like technology.
• We offering free training so you can be too.
• Learn the Elmo & other technical needs before your 

hearing or trial.
• During Covid-19 the Elmo will not be used. You will need to 

present to the Hub via the access at counsel table if you have 
an in-person hearing. For video hearings, you will use the 
share screen feature of Teams.

• Make arrangements with the Court Reporter, in 
advance. 
• The day before trial is not in advance. 

• We also have a Microsoft Surface Hub, as does every 
other district and circuit court in the state. We use the 
hub for video appearances via Teams.

• The hub has many other capabilities besides 
videocalls. Ask if you would like to learn more.



Ex Parte Contact

• Please don’t contact the Court without 
speaking to the other side.

• Please don’t email Judge Day courtesy 
copies of what is really intended for 
the Judicial Assistant. (And remember, 
we don’t need a courtesy copy!!!)

• If you ask the Staff Attorney a 
question, anticipate that she either 
declines to answer or that she 
subsequently emails all counsel on the 
matter about the conversation. 



No FOFCOLs

• Findings of Fact and Conclusions of Law 
(FOFCOL) can be requested through Rule 52(a). 
That rule requires the Court to make findings of 
fact and conclusions of law but does not require 
that the attorneys submit their own. 

• Please reconsider asking to submit your own 
version. They are generally unhelpful. To be 
helpful, they cannot be pieces of advocacy.

• Once upon a time, they were helpful, in an age 
before staff attorneys, in an age when scissors 
were used to actually cut up the proposed 
FOFCOLs and the pieces were reassembled into 
an order.



Trial Exhibits & Bench Copy Notebooks

• Bench copies are not the copies for the 
record **(except in certain Covid-19 
protocols)

• What gets admitted needs to be provided 
separately.

• Current Trial Management Order explains the 
new procedure, for either one notebook or, 
for voluminous cases, electronic delivery with 
an index and hyperlinks.

• Please note U.R.D.C. 903 and retrieve your 
exhibits within 60 days after time for appeal 
has expired.



Administrative Law: There Is a Standard of Review
• Citing all standards of review is unhelpful. Know which one applies to your case. It 

is probably one of two: substantial evidence or arbitrary and capricious.

Kitchen-Sink Standard of Review (not helpful)

1. The standards for review of an agency action are provided by Wyoming’s 
Administrative Procedures Act, Wyo. Stat. Ann. § 16-3-114(c) which 
provides that 

The reviewing court shall:

(i) Compel agency action unlawfully withheld or unreasonably delayed; and

(ii) Hold unlawful and set aside agency action, findings and conclusions found to 
be:

(A) Arbitrary, capricious, an abuse of discretion or otherwise not in accordance 
with law;
(B) Contrary to constitutional right, power, privilege or immunity;
(C) In excess of statutory jurisdiction, authority or limitations or lacking 
statutory right;
(D) Without observance of procedure required by law; or
(E) Unsupported by substantial evidence in a case reviewed on the record of an 
agency hearing provided by statute.

Precise Standard of Review (quite helpful)

1. The Medical’s Commission’s decision was issued after a
contested case hearing. An agency’s findings of fact arising
from a contested case hearing are reviewed for substantial
evidence. E.g., Dale v. S & S Builders, LLC, 2008 WY 84, ¶ 22,
188 P.3d 554, 561 (Wyo. 2008).

2. The arbitrary and capricious standard exists as a “safety net”
and will also apply if the Medical Commission refused to admit
testimony or documentary exhibits that were clearly
admissible or failed to provide appropriate findings of fact or
conclusions of law. Dale, 2008 WY 84, ¶ 23, 188 P.3d at 561.

3. The Medical Commission’s conclusions of law are reviewed
de novo and will be affirmed only if in accordance with the
law. Id. at ¶ 26, 188 P.3d at 561–62.



Scheduling Conferences

• Scheduling Orders keep our Court docket
running efficiently.

• Court will set the conference once the
Answer is filed.

• Case ripe for early mediation? Please file a
motion to continue your scheduling
conference and a proposed order
continuing prior to the scheduling
conference. Otherwise, please be ready to
set deadlines.



Rules Governing Access to Court Records
• Once upon a time, sealing court records was done

quite easily, by stipulation and a proposed order.

• The Rules Governing Access to Court Records no
longer allow for that.

• Either go through the procedure OR cite the
provision of law under Rule 6 that already protects
the records.

• Note: just because someone in a divorce or
probate proceeding earns or earned millions of
dollars and wants to keep their financial status
private is not, by itself, a basis to seal court files.
Neither is a generalized preference to keep things
private. There is a presumption that court records
are open to the public.



Redactions

• Do not expect the Court 
Reporter to redact transcripts or 
exhibits for you. 



Motions for Summary Judgment Before Discovery

• If you do this, anticipate receiving a notice or an
order for a status conference to discuss whether
summary judgment can proceed if you seek it
before the end of discovery.

“W.R.C.P. 56(c) presupposes that discovery is complete and, 
ordinarily, discovery on the issues which are the subject of the 
summary judgment motion should be allowed to be completed 
before a motion for summary judgment is scheduled, heard, 
and decided.”  Abraham v. Great W. Energy, LLC, 2004 WY 145, 
¶19.



Rule 12 Conversion

• Attaching material to a motion to dismiss filed
under Rule 12(b)(6) may result in a conversion of
that motion to one for summary judgment:

“If, on a motion asserting the defense
numbered (6) to dismiss for failure of the
pleading to state a claim upon which relief
can be granted, matters outside the pleading
are presented to and not excluded by the
court, the motion shall be treated as one for
summary judgment and disposed of as
provided in Rule 56, and all parties shall be
given reasonable opportunity to present all
material made pertinent to such a motion by
Rule 56.”

• If you do this, anticipate receiving an order either
converting the motion to one for summary
judgment or an order setting a status conference
to discuss the same.



We have explained that if the matters outside of the 
pleadings considered are affidavits attached to the 
motion to dismiss, conversion occurs automatically.
However, if materials other than affidavits are 
considered, such as discovery documents, conversion 
does not occur automatically. The court may still treat 
the motion as one for summary judgment, but the 
record must demonstrate that the parties had notice of 
the conversion and that the nonmovant had an 
opportunity to respond. At a minimum, the nonmoving 
party must have ten days to respond to the converted 
motion for summary judgment. 

Ridgerunner, LLC v. Meisinger, 2013 WY 31, ¶ 7 (internal 
citation and quotation marks omitted and emphasis 
added). 

“W.R.C.P. 56(c) presupposes that discovery is 
complete and, ordinarily, discovery on the 
issues which are the subject of the summary 
judgment motion should be allowed to be 
completed before a motion for summary 
judgment is scheduled, heard, and decided.”  
Abraham v. Great W. Energy, LLC, 2004 WY 
145, ¶19.

Rule 12 Conversion cont.



Formatting

• Everything is read online now. What you send to 
the court is scanned in black and white. 

• There are books and blogs about how to format 
things for easier screen reading. 
• Material that is easier to read on the page supports 

power of persuasion because the reader is able to
focus on the content of the writing.

• 12 point font, double-spaced is great. 10 points, 
single-spaced for footnotes. Otherwise, your 
footnote gets absorbed with the body of your 
brief.

• Bold used for emphasis or headings conflicts if 
bold is also used for exhibit references or 
citations. This is hard to read.



Rule 1, Rule 801, and From the Bench: Six Suggestions

• Benchbook

• Rule 801

• Elements: civil and criminal

• Pithy not Prolix

• Authority

• What is in your tool box? “As a peacemaker, the lawyer has a 
superior opportunity of being a good man. There will still be 
business enough.” 

• Rule 1

From the Bench: Six Suggestions to Help Your Judge, Your Client 
and Yourself, Wyoming Lawyer, Dec. 2016



Just for Young Lawyers

• The Court is happy to give you feedback 
if you ask for it. We invite you to ask. No 
question is too small. No question is 
trivial. 

• We know there is a lot to learn, we know 
mentors are hard to come by, and we are 
happy to meet with you or chat on the 
phone.



Questions?

Thanks Teton County Bar Association!


